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Protection of computer programs through copyright is marked with distinctive 
limitations and exceptions compared to other categories of works. The nature of 
computer programs differs from other works protected by copyright. Its utilitarian 
nature and the role it plays in the information revolution offers insights into the 
long lasting struggle of intellectual property versus competition regulation. An 
examination of the formative moments of the development of copyright protection 
for computer programs reveals an opportunity to refine the status of software. 
Potential for misuse and endangerment of privacy call for open access to the source 
code and decompilation right as a recognized copyright limitation.
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lar6 or at least the traditional licencing schemes7 in the digital environment. 
Finally,	there	are	the	users,	the	third	element	of	the	copyright	equation	alon-
2	 Even	simple	mechanical	devices	are	now	imbued	with	electronic	systems,	thus	be-
coming smart and connecting to the emerging Internet of Things	–	a	term	describing	
the	interconnection	of	uniquely	identifiable	embedded	computing	devices	within	
the	existing	Internet	infrastructure.	See	J.	Höller,	V.	Tsiatsis,	C.	Mulligan,	S.	Kar-
nouskos,	S.	Avesand	and	D.	Boyle:	From Machine-to-Machine to the Internet of Things: 






teraction.”	See	P.	Mell	and	T.	Grance:	The NIST definition of cloud computing,	Rec-
ommendations	of	the	National	Institute	of	Standards	and	Technology,	NIST,	US	
Department	of	Commerce,	Gaithersburg,	2011,	p.	2.
4	 R.	M.	 Stallman:	Free Software, Free Society: Selected Essays of Richard M. Stallman,	
GNU	Press,	Boston,	Massachusetts,	2010;	H.	J.	Meeker:	The Open Source Alternative: 
Understanding Risks and Leveraging Opportunities,	John	Wiley	&	Sons,	Hoboken,	N.J.,	
2008.
5	 E.	S.	Raymond:	The Cathedral and the Bazaar,	O’Reilly	Media,	available	at:	http://
www.catb.org/~esr/writings/cathedral-bazaar/cathedral-bazaar/index.html,	 last	 ac-
cessed	on	January	12,	2015.
6	 S.	Kinsella:	Against Intellectual Property,	Ludwig	von	Mises	Institute,	Auburn,	2008;	
R.	Fleischer:	Musikens Politiska Ekonomi,	Ink	bokförlag,	Stockholm,	2012;	S.	Vaid-
hyanathan: Copyrights and Copywrongs: The Rise of Intellectual Property and How It 
Threatens Creativity,	NYU	Press,	New	York,	2001;	etc.
7	 L.	 Lessig:	Remix: Making Art and Commerce Thrive in the Hybrid Economy,	 Penguin	
Press,	New	York,	2008;	Free Culture,	CC	by-nc	1.0,	available	at:	http://www.free-
culture.cc/,	last	accessed	on	January	12,	2015.
































10	 G.	Mazzioti:	EU Digital Copyright Law and the End-User,	Springer,	Berlin	2008;	R.	
Sciaudone:	Personal data protection and IP rights enforcement: two worlds apart?,	Journal	of	
Intellectual	Property	Law	&	Practice,	Vol.	7,	No.	4,	2012,	p.	236;	N.	Irving:	Copyright 
Law for the Digital World: Evaluation of Reform Proposals,	Asper	Review	of	International	
Business	and	Trade	Law,	Vol.	10,	2010,	p.	141;	D.	Gesmann-Nuissl	and		K.	Wün-
sche: Neue Ansätze zur Bekämpfung der Internetpiraterie - ein Blick über die Grenzen,	Gew-
erblicher	Rechtsschutz	und	Urheberrecht,	Internationaler	Teil,	2012,	pp.	225	–	234.
11 K. Idris: Intellectual property: A powertool for economic growth,	WIPO,	Geneva,	 2003,	
available	at:	http://www.wipo.int/edocs/pubdocs/en/intproperty/888/wipo_pub_	888_	
1.pdf,	last	accessed	on	January	12,	2015.






law,	most	notably	the	recent	European	Orphan	Works	Directive12 and its si-
gnificant	omission	of	computer	programs	as	works	that	could,	under	certain	


































Continent,	 available	 at:	 http://ec.europa.eu/digital-agenda/en/connected-continent-
legislative-package,	last	accessed	on	December	22,	2014.













Historically,	 the	 first	 law	 that	 explicitly	 adopted	 copyright	 protection	





exploitation	 of	 protected	works.	 Currently,	 the	 software	 industry	 is	 one	 of	
18	 J.	C.	Ginsburg:	Four Reasons and A Paradox: The Manifest Superiority Of Copyright over 
Sui Generis Protection of Computer Software,	Columbia	Law	Review,	Vol.	94,	1994,	
p.	2559,	available	at:	https://www.law.cornell.edu/copyright/commentary/gns94txt.
htm,	last	accessed	on	March	11,	2015.	See	also 	J.	M.	Jr.	Griem:	Against A Sui Gen-
eris System of Intellectual Property for Computer Software,	Hofstra	Law	Review,	Vol.	22,	
1993,	p.	145;	P.	Goldstein:	Comments on A Manifesto Concerning The Legal Protection 
of Computer Programs,	Columbia	Law	Review,	Vol.	94,	1994,	p.	2310.
19	 V.	N.	Vasudeva:	A Relook at Sui Generis Software Protection Through the Prism of Mul-
ti—Licensing,	The	Journal	of	World	Intellectual	Property,	Vol.	16,	No.	1-2,	2013,	
pp.	 87	 –	 103.	 See	 also	U.	 Loewenheim:	Legal Protection for Computer Programs in 
West Germany,	Berkeley	Technology	Law	Journal,	Vol.	4,	1989,	p.	187,	available	at:	
http://www.law.berkeley.edu/journals/btlj/articles/vol4/Loewenheim/html/text.html,	
last	accessed	on	March	11,	2015;	M.	Flinders:	Protecting Computer Software - Analysis 
and proposed alternative,	 Journal	of	High	Technology	Law,	Vol.	7,	2006,	p.	71;	P.	
Samuelson:	CONTU Revisited: The Case Against Copyright Protection for Computer Pro-
grams in Machine-Readable Form,	Duke	Law	Journal,	1984,	p.	663;	S.	Corbett:	What 
If Object Code Had Been Excluded from Protection as A Literary Work in Copyright Law? 
A New Zealand Perspective, Michigan	State	Law	Review,	No.	1,	2008,	p.	173.
20 The Computer Software Copyright Act,	an	amendment	to	earlier	Act	from	1974	and	
1976,	was	adopted	by	the	US	Congress	on	December	12th,	1980.
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the	fastest	growing	industries,	developing	new	technologies,	business	models,	
















and	 then	usually	 following	 the	 adoption	 of	 new	national	 laws27,28,	 new	Eu-













26	 Z.	Parać:	Imovinskopravna zaštita i prijenos kompjutorskog softwarea,	doctoral	disserta-
tion,	University	of	Zagreb,	Faculty	of	Law,	Zagreb,	1990;	id.: Autorskopravna zaštita 
kompjutorskih programa,	in:	I.	Henneberg	(ed.):	Nove tehnologije i autorsko pravo,	Autor-
ska	agencija	za	SR	Hrvatsku,	Zagreb,	1989.
27	 Z.	Parać:	Autorskopravna zaštita kompjutorskih programa nakon izmjene Zakona o autor-
skom pravu,	dio prvi,	Privreda	i	pravo,	Vol.	29,	No.	9-10,	1990,	pp.	645	–	661;	id.: 
Autorskopravna zaštita kompjutorskih programa nakon izmjene Zakona o autorskom pravu,	
dio drugi,	Privreda	i	pravo,	Vol.	29,	No.	11-12,	1990,	pp.	793	–	807.
28	 R.	Matanovac	Vučković	 and	 I.	 Gliha:	Novela Zakona o autorskom pravu i srodnim 
pravima iz 2007. godine,	in:	R.	Matanovac	(ed.): Prilagodba hrvatskog prava intelektual-
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ropean Directives etc.29	In	order	to	present	the	legal	regulation	of	computer	

























nog vlasništva europskom pravu,	Narodne	novine	and	Državni	zavod	za	intelektualno	
vlasništvo	Republike	Hrvatske,	Zagreb,	2007,	pp.	115	–	146.	
29	 Kunda	and	Matanovac	Vučković,	op. cit. (fn.	1).	See	also	N.	Fikeys	Krmić:	Licencni 
ugovori za računalni software,	Zbornik	Hrvatskog	društva	za	autorsko	pravo,	Vol.	10,	
2009,	pp.	123	–	132;	M.	Vukmir:	Abundance of sources – the true meaning of the terms 
copy and original; semantic changes in art and copyright terminology in digital environment 





32	 See L.	Bentley,	U.	Suthersanen	and	P.	Torremans:	Three hundred years since Statute of 
Anne, from 1709 to Cyberspace,	Edward	Elgar	Publishing,	London,	2010.
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3. COMPUTER PROGRAMS IN INTERNATIONAL AGREEMENTS 
AND TREATIES
The	 Berne	 Convention	 does	 not	 contain	 specific	 provisions	 concerning	
computer	programs	or,	 for	 that	matter,	digital	 rights	management.	Focused	
on	providing	universally	accepted	ground	rules	 for	copyright,	 the	numerous	
adopted	amendments	do	not	specifically	refer	to	computer	programs,	softwa-

















Zbornik PFZ, 65, (2) 237-262 (2015) 245
provisions,	with	 the	 effect	of	 granting	 computer	programs	 rights	 equivalent	
to	those	of	 literary	works,	 including	the	provision	on	the	minimum	term	of	
protection	of	fifty	years.36 Unless changed by a special provision considering 
specifically	computer	programs,	this	term	will	usually	(in	most	legal	systems)	
run	significantly	longer.
When	TRIPS	 introduced	 new	 rental	 rights	 regulating	 that	 rightsholders	
may	accept	or	deny	commercial	renting	of	their	works,	the	Agreement	stipu-
lated	that	signatories	allow	rightsholders	to	reach	that	decision	by	themselves,	
except	when	 the	 computer	 program	 itself	 is	 not	 the	 fundamental	 object	 of	
rent.37	Accordingly,	Croatia	has	chosen	 the	 latter	 solution	 for	 its	Copyright	
and	Related	 Rights	 Act	 (CRRA)38,	 so	 the	 provisions	 regarding	 rent	 do	 not	










technology	 that	prevents	use	without	 the	distribution	media	or	 a	hardware	
device.	Solutions	 like	these	used	to	be	widespread	 in	the	software	 industry;	
however,	 the	development	of	more	 convenient	distribution	methods	 (cloud	
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that	 the	 selection	or	 layout	of	 the	content,	 its	organization	and	search	abi-
lity represent a creative element.41	European	directives	grant	somewhat	broa-





a sui generis right	limited	to	a	span	of	fifteen	years.43
Since	 the	 foundation	 of	 the	 World	 Intellectual	 Property	 Organization	
(WIPO),	 one	 of	 its	 main	 goals	 has	 been	 to	 foster	 a	 globally	 accepted	 fra-
mework	of	copyright	and	intellectual	property	rights	in	general.	In	this	regard,	
developing	 and	 adapting	 the	 provisions	 of	 the	Berne	Convention	 has	 been	
one	of	its	foremost	activities.	However,	political	and	economic	circumstances	
and	diverging	interests	have	obstructed	the	achievement	of	this	goal44,	so	the	


















ing	countries.	See	C.	May:	The World Intellectual Property Organization: Resurgence and 
Development Agenda,	Routledge,	New	York,	2007,	p.	90.
45	 A.	Bogsch:	The First Twenty-Five Years of the World Intellectual Property Organization 
from 1967 to 1992,	International	Bureau	of	Intellectual	Property,	WIPO	Publica-
tion	No.	881	(E),	1992,	pp.	71	–	72.
46	 Articles	11	and	12	of	the	WCT.










3.1 Computer programs in WIPO Copyright Treaty (WCT)
Both	of	the	so-called	WIPO	Internet	Treaties,	the	WCT49	and	the	WPPT	
have been developed in order to respond to challenges to the international 
system	of	intellectual	property	raised	by	the	proliferation	of	information	tech-






47	 J.	J.	Perritt:	Rejecting WIPO Treaties,	Government	Information	Quarterly,	Vol.	14,	
No.	2,	2006,	pp.	201	–	205;	T.	A.	Lipinski:	The Myth of Technological Neutrality in 
Copyright and the Rights of Institutional Users: Recent Legal Challenges to the Information 
Organization as Mediator and the Impact of the DMCA, WIPO, and TEACH,	Journal	
of	The	American	Society	 for	 Information	Science	and	Technology,	Vol.	54,	No.	
9,	2003,	pp.	824	–	835;	A.	Ottolia:	Preserving Users’ Rights in DRM: Dealing with 
“Juridical Particularism” in the Information Society,	International	Review	of	Intellectual	
Property	and	Competition	Law,	Vol.	35,	No.	5,	2004,	pp.	491	–	602;	P.	Akester:	






Original	 text	 of	 the	Agreement	 is	 available	 at:	 http://www.wipo.int/treaties/en/ip/
wct/trtdocs_wo033.html#P87_12240,	last	accessed	on	November	1,	2014.
50	 J.	S.	Sheinblatt:	The WIPO Copyright Treaty,	Berkeley	Technology	Law	Journal,	Vol.	
13,	No.	1,	1998,	p.	535	–	550.	
51	 Article	1	of	the	WCT.




























an	optional	 reservation	 regarding	Article	6bis on	moral	 rights	of	 the	author	as	a	
concession to common law	legal	systems	among	the	TRIPS	signatories.
55	 Seville,	op. cit. (fn.	41),	p.	20.
56	 TRIPS	Article	11.
57	 Article	8	of	the	WCT.


















practices	of	 the	period,	but	ultimately	unfounded	 in	 terms	of	 technological	
development.	Provisions	against	imports,	manufacture	and	use	of	technology	
that	might	be	used	to	circumvent	technological	protection	measures	existed	





technology63,	 which	 are	 the	 first	 sanctions	 regarding	DRM	management	 in	
















have	actually	done	so. See	Seville,	op. cit. (fn.	41),	p.	21.
64	 P.	Magnani	and	M.	L.	Montagnani:	Digital Rights Management Systems and Competi-
tion – What Developments Within the Much Debated Interface Between Intellectual Prop-



















the	development	 of	 delivery	 services	 such	 as	 iTunes,	 a	 vertically	 integrated	
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69	 G.	Mazzioti:	Did Apple’s Refusal to Licence Proprietary Information enabling Interoper-
ability with its iPod Music Player Constitute an Abuse under Article 82 of the EC Treaty?,	
World	Competition,	Vol.	28,	No.	2,	2005,	pp.	253	–	275.
















72	 Cisco	research,	op. cit.	(fn.	9), table	no.	12	on	data	regarding	the	type	of	Internet	
data	traffic.











4. COMPUTER PROGRAMS IN THE EU LEGAL FRAMEWORK
As	stated	above,	content	industry	(music,	movies,	software)	is	one	of	the	
leading	aspects	of	the	European	economy.	The	European	Commission	and	the	




















74	 In	 concrete	numbers	 –	 the	 annual	 volume	of	 unauthorized	distribution	 through	
peer-to-peer	networks	has	grown	into	the	trillion	terabyte	range	(long	scale	syntax).	
Ibid. 
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ssion	regarding	the	status	of	computer	programs	in	copyright	law	was	a	1988	
Green	Paper Copyright and the Challenge of Technology.	Even	this	early	document	




























75	 European	Commission	report: Copyright and the Challenge of Technology,	p.	10,	available	
at:	 http://ec.europa.eu/green-papers/pdf/green_paper_copyright_and_chanllenge_of_
thecnology_com_%2888%29_172_final.pdf,	last	accessed	on	January	12,	2015.
76	 Seville,	op. cit. (fn.	41),	p.	27.
77 Ibid.,	p.	28,	and	Article	2	of	the	Berne	Convention.









The	Directive	has,	 for	 the	 first	 time	on	 the	European	 level,	harmonized	
the	holder’s	rights	concerning	computer	programs,	including	the	exclusive	dis-


















of	 the	United	 States,	 Japan	 and	 other	 countries	 have,	 in	 certain	 cases,	 allowed	




















not	be	 interpreted	 in	such	a	way	as	to	allow	its	application	to	be	used	 in	a	














































4.2 Directive 2009/24/EC on the legal protection of computer programs 











aims	related	to	their	public-interest	missions.91 The Directive applies to three 
88	 Article	6.3	of	the	Directive.
89	 Article	109.2	of	the	Croatian	CRRA.
90	 Articles	 3,	 4,	 5	 and	 6	 of	Directive	 2009/24/EC,	 implemented	 as	Articles	 of	 the	
CRRA.	
91	 Article	1	of	Directive	2012/28/EU.
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distinct	categories	of	work:	works	published	 in	 the	 form	of	books,	 journals,	
newspapers,	magazines	or	other	writings,	cinematographic	or	audiovisual	wor-
ks	 and	 phonograms	 and	 cinematographic	 or	 audiovisual	works	 and	 phono-
grams	produced	by	public-service	broadcasting	organizations,	under	the	con-
dition	that	they	are	protected	by	copyright	or	related	rights	and	first	published	
or,	 in	 the	 absence	of	 publication,	 first	 broadcast	 in	 a	Member	State.92 The 
Directive	does	not	mention	computer	programs	as	a	category	of	work	eligible	
to	be	considered	an	orphan	work.


































and	 new	 systems	 of	 hardware	 and	 software	 develop,	 rightsholders,	 usually	
software	publishing	companies	large	and	small,	have	no	incentive	to	mainta-
in,	fix	and	distribute	older	products	when	new	software	comes	along.	Whole	





time	of	 its	 inception.	 It	differs	 significantly	 from	the	models	of	commercial	
exploitation	of	other	categories	of	protected	work.	With	regard	to	those	tradi-
tional	categories	of	works,	the	current	paradigm	of	copyright	(issues	regarding	





offering	 support	 and	maintenance	 for	 their	 programs.	 Naturally,	 rightshol-
ders	use	end-user	licence	agreements	to	limit	any	liability	regarding	the	pro-
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unofficial	standards,	lengthy97 or very short98	periods	of	time	may	rekindle	the	
old	debate	–	should	software	enjoy	copyright	protection	at	all	or	should	it	be	
changed to a sui generis right. 
A	further	argument	in	this	regard	is	based	around	privacy.	Without	access	
to	the	software	source	code,	there	is	no	practical	way	of	establishing	the	true	



























99	 Recent	findings,	especially	cases	involving	malware	such	as	Stuxnet,	Duqu and Flame, 
or	discovery	of	intentionally	inserted	weaknesses	into	programs	and	services	that	
allow	government	agencies	access	to	user	data	and	systems	graphically	describe	the	
need	for	transparency.	See J.	Ball,	J.	Borger	and	G.	Greenwald:	How US and UK spy 
agencies defeat internet privacy and security,	Guardian,	September	2013,	available	at:	
http://www.theguardian.com/world/2013/sep/05/nsa-gchq-encryption-codes-securi-
ty,	last	accessed	on	January	12,	2015.
100	 Dragičević,	op. cit. (fn.	34),	p.	11.
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This	 solution	 resembles	 the	old	common	 law	copyright	 registration	 require-
ment,	 as	 well	 as	 the	 process	 of	 patent	 approval,	 especially	 considering	 the	
utilitarian	nature	of	software,	as	well	as	the	existence	of	software	patents	in	the	
US,	Japan	and	other	nations,	and	the	practice	of	the	European	Patent	Office	




have	 very	 little	 in	 common	with	 literary	works	 as	 perceived	 and	 protected	
by	the	Berne	Convention.	They	are	not	works	of	art,	their	purpose	in	and	of	
themselves	is	not	to	convey	an	original	communication	by	the	author.	Instead	






verging	 regulation,	where	 laws	 that	 regulate	 copyright	 such	as	 the	Croatian	
CRRA,	 increasingly	adopt	measures	 that	 set	computer	programs	apart	 from	
other	categories	of	protected	works.	
101	 R.	Schestowitz:	The European Patent Office is Breaking the Law Regarding Software Pat-
ents, German Parliament Finally Complains,	 available	 at:	 http://techrights.
org/2013/05/04/benoit-battistelli-et-al-under-fire/,	 last	 accessed	 on	 January	 12,	
2015.	 See	 also	German Parliament Sends Message: Stop Granting Software Patents,	
available	 at:	 http://www.ip-watch.org/2013/04/22/german-parliament-sends-mes-






developers.	J.	Lerner,	P.	A.	Pathak	and	J.	Tirole:	The Dynamics of Open-Source Con-
tributors,	American	Economic	Reivew,	Vol.	96,	No.	2,	2006,	pp.	253	–	275.
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In	perspective,	 regarding	 the	 future	of	 software	 copyright,	 several	 things	
may	occur.	The	loosening	of	decompilation	regulations,	shortening	the	term	of	
protection	of	software	to	be	more	in	line	with	rapid	obsolescence	and	the	short	
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AKTUALNA PITANJA I BUDUĆI RAZVOJ AUTORSKOPRAVNE 
ZAŠTITE RAČUNALNIH PROGRAMA U EUROPSKOM I 
HRVATSKOM PRAVU
Zaštita računalnih programa autorskim pravom obilježena je posebnim ograničenjima 
nositeljevih prava u odnosu na ostale kategorije autorskih djela. Priroda i upotreba 
računalnih programa kao zaštićenih djela razlikuje se od ostalih kategorija djela 
zaštićenih autorskim pravom. Poseban karakter računalnih programa i uloga koju 
računalni programi imaju u okviru informacijske revolucije pruža uvid u odnos prava 
intelektualnog vlasništva prema tržišnom natjecanju u suvremenom regulatornom 
okviru. Osvrt na razvoj autorskopravne zaštite računalnih programa podsjeća na ranije 
predloženu, alternativnu regulaciju, a recentni porast zloupotreba osobnih podataka i 
općenito privatnosti u digitalnom okruženju zahtijeva transparentniji pristup izvornom 
kodu i regulaciju dekompilacije kao specifičnog ograničenja prava na računalnom 
programu.
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